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Title IX of the f9i2 Education Amendments is the 
# topic of these Department of Health, Education, and Welfare (DHEW) 
^notices, which include both a proposed policy interpretation 

^regarding intercollegiate athletic programs and a proposed amendment 
regarding federal regulation of school dress codes. The purpose of 
the first action is to ensure that colleges .and universities . 
understand their obligation to provide vomen an equal opportunity to 
achieve their full potential in athletic activities. . The action 
establishes a t^o-part approach (immediate and lona range) to 
compliance and enforcement which is designed to take account of the 
economjLc realities facing the nation's colleges. The purpose of the 
second action is to take DHEH out of the business of examining the 
^ rules imposed by local school authorities on' the way students may 
dress or wear their hair. A statement by the Secretary of HEW on the 
proposed actions is also included. <DS) 
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•I AM AIINOUNCING TODAY . TWO ACTIONS TO FUftTWi^THE GOALS 



ii^R^XlTLE IX OF THE 



1972 Education Amendments. pa'ssed by the?,^ 



^Congress. Title IX provides: 




v.. 



rATES SHALL, ON 



"J 



"No. PERSON IN THE b' 

.BASIS OF^EX, BE EXCLufeiPlfROM PARTICIPATION^ 

IN, BE DENIED THE^ENEFITS OF, 'OR BE SUBJ^Sf^ tO y 

DISCRIMINATION UND^R ANY 'EDUCATION PROGRAM OR 

• ■ . ^ ■\ 

ACTIVITY RECEIVING FEDERAL FINANCIAL ASSISTANCE .} 




fnESE ACTIONS ARE IMP0RTAN1\/iN . THEI R OWN RIGHT. 



. I . 



But TAKEN TOGETHER THEY DEMONSTRATE SOMETHI NG^EVEtf -MORE 
SIGNIFICANT— THE COMMITMENT, OF THIS DW^ARTMENT TO ENFORCE 
THE LAWS AGAINST DISCRIMINATION IN WAYS THAT ARE EFFECTIVE, 
^•Buf NOT EXCESSIVELY. INTRUSIVE. _ - 



FlBST^ V^E ARE PUBLISHING FOR PUBLIC COMMENT A 
PROPOSED POLICY INTERPRETATION TO CLARIFY HOW TrfLE IX 
AND ITS REGULATIONS APPLY TO COLLEGE^ ATHLETIC B^^OGRAMS. 



The purpose OF^'THIS action is to ensure tHAJ^UR 
CbLL^GES AND UNIvt^ITIES UNDERSTANP THfl/ OBL% 



GAT I ON 




TO PROVIDE WOMEN AN EQUAL OPPORTUNITY TO "aCHI^EVE, THEIR 
FULL. POTENTIAL IN ATHLETIC ACTIVITIES. " 1" 



Second/ we are today also publishing for public^ ' 
comment an amendment to the tltle^ ix. regih:a"6^n that. . 

would TAKE HEW OUT OF^ THE BUSINESS OF ^XAmW^JG THE v^t' 
RULES IMPOSED BY LOCAL SCHOO't^'AUTHpRlflESjQN .THE WAy" 
STUDtMTS MAY DRESS' OR WEAR THEIR HAlR. ThE PURPOSE 
OF. THIS ACTION IS TO KEEP THE FEDERAL, GoVHRf^MENT OUT 
OF ISSUES TflAT MOST AMERICANS FEEL ARE HANDLED WI\TH MORE 
COMMON SENSE AT THE XOCAL. LEVEL. ' , . 

In DRAFTING* our PROPOSED POLICY INTERPRETATION 

Q(*, Title IX aNd ^Intercollegiate athletics^ we have 

tJ&n into account a number OF'-CIRCUfisfANCES RELATIt^G 
TO THE DEVELOPMENT AND OPERATION OF COLL^iisE SPORTS FOR 
MEN AND WOMEN. ThESE 1t^£TS- INCLUDE: ' ' > - - ' 



0 Historically^ most colleges and 
universities have emphasized intercpllegi ate 

SPORTS FOR MEN. In THE 1976-77 ACADEMIC YEAR 

i\,mj02^ MEN (52.3%) AND women 

m7,7%) ATTENDED THE NATION-'S INSTITUTIONS : 
OF HIGHER EDUCATION. • AT THE SAME TIME^ 
395^000 STUDENTS PARTICIPATED IN INTER- 
COLLEGIATE ATHLETICS; OF THESE, 290^000 ^ 
(7W WERE MEN.yBUT ONLY 105.000 (26%) WERE 
WOMEN. (^Of^ THE AVERAGE, COLLEGES AND UNIVERSITIES 
PROVIDE APPROXWTELY 10 SPORTs'fOR MEN AND ONLY 
6 FOR WpMEN?) ' , \ ' 

0 WqMEN WHO PARTICIPATE IN INTERCOLLEGI AjTE 
ATHLETICS OFTEN DO NOT RECEIVE THEIR FAIR SHARE 
OF ATHLETIC RESOURCES/ SERVICES AND BENEFITS. 
For EXAMPLE, DISPROPbRTIONALLY MORE FINANCIAL 
AID HAS GENERALLY BEEI^ MADE AVAILABLE FOR MALE 
ATHLETES THAN FOR FEMALE ATHLETES. 



I. 
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0 Despite these limitatioms> the number ^♦ 

OF WOMEN participating IN ATHLETICS HAS 
INCREASED SHARPLY, DURING THE PERIOD f^ROM 
1971 TO 1975y THE ENROLLMENT OF WOMEN IN / 
THE nation's INSTITUTIONS OF HIGHER EDUCATION 
ROSE FROM 3^742.000 TO 5.201.000. AN INCREASE 

OF 39%. During this same period, "the number 

' ■]■ ■ ' ■ ■ 

DF\ WOMEN PARTICIPATING IN INTRAMURAL SPORTS IN- 
CREASED FROM 276.167 TO 576.6^8, an increase 

/ OF MORE THAN lOOS. In INTERCOLLEGIATE SPORTS^ 
women's PARTICIPATION INCREASED FROM 31.852 TO 

64/375^ again an increase of more than 100%. 

These figures dramatize two points: the growing \ 

interest *.0f women in athletics and the efforts 

OF 'COLLEGES AND universities TO RESPOND TO 
THAT INTEREST. * •. 

The PROPOSED policy INtERPRETATION WE ARE ISSUING 

« 

TODAY IS AIMED AT CLARIFYING^ FOR THE COLLEGES AND 
UNIVERSITIES THAT MUST COMPLY WITH TiTLE IX. WHAT THEY MUST 
DO WITH THEIR ATHLETIC P'ROGRAMS IN pRDER To' OBEY THE LAW. 

5 ' • •. 



In wriT'Ing this interpretation, we have been 

guided by what the congress said~and some important 
things that it has refused to say. ■ ' 

In 197^1, AN ATTEMPT WAS MADE IN TjHE CONGRESS TO 
ELIMINATE REVENUE-PRODUCING SPORTS FROM THE COVERAGE 

OF Title IX. This effort failed, 

After Presicent Ford issued the Title IX regulation 

ft . ■ 

IN 1975^ several ajtempts were made to eliminate or 

circumscribe its application Td revenue-producing SPORTS. 

All these attempts failed, 

But iw 1974, the Congress did provide specific 
guidance for future secretaries of hew who would have to 

ENFORCE THIS LAW. It STATED, IN THE EDUCATION AMENDMENTS 
OF THAT YEAR, THAT REGULATIONS IMPLEMENTING TiTLE IX 
SHOULD "include WITH RESPECT TO INTERCOLLEGIATE ATHLETIC 
ACTIVITIES REASONABLE PROVISIONS CONSIDERING THE 
NATURE OF THE PARTICULAR SPORTS." 



s 
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This is what we have tried to do\in the proposed 

POLICY INTERI^>RETATION. ThE INTERPRETAnON RECOGt^IZES • 
THAT INTERCOLLEGIATE FOOTBALL^ IN PARTI CuSvR> IS 
UNIQUE AMONG SPORTS^ AT SOME INSTITUTIONS^ BECAUSE OF 
THE SIZE OF ITS TEAMS^ THE SUPPORT STAFFS AND FACILITIES 
IT REQUIRES, AND THE VOLUmT^ REVENUE IT GENERATES. 

The Department's proposed policy iNTERPREfAjioN 

ESTABLISHES A TWO PART At^PROACH TO COMPLIANCE AND 
ENFORCEMENT, WHICH DESIGNED TO TAKE AC^UNT OF THE'V 
. ECONOMIC REALTIES FACING OUR .nation's COLLEGES. 

The first part is aimed at immediately eliminating 

V 

IV SCR IMI NAT ION IN UNIVERSITY ATHLETIC PROGRAMS, TAKING ' 
THESE PROGRAMS AS THEY ARE TODAY. IT REQUI RES tHAT 
EXPENDITURES ON MEN's AND* WOMEN'S ATHLETICS BE 
PROPORTIONAL TO THE NUMBER OF MEN AND WOMEN PARTICIPATING 
IN ATHLETICS. ThIS STANDARD OF "SUBSTANTIALLY EQUAL PER 
CAPITA expenditures" MUST BE MET UNLESS THE InSTI-TUT^ ON 



lERiC 



CAN DEMONSTRATE THAT THE DIFFERENC|S ARE BASED ON NON- ■ 
pISCRiMINATORY FACTORSy SUCH AS THE. COSTS, OF A PARTICULAR 
SPORT (for example, THE E(^U I PMEfTT- REQUIRED), OR THE SCOPE 



r ■ 
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OF COMPETITroN {jHAp.lSj NATIONAL RATHER THAN REGIONAL 
OR LOCAb, 'T^IS PROPORTIONAL STANDARD A^IES TO 
ATHLETIC SCHOLARSHlPSj^ECRUITMENT^ AND OTHER READILY 
MEASURABLE FINANCIAL BENEFITS SUCH *\S EQUIPMENT AND 
■SUPPLIES^ TRAVEL^ AND PUBLICITY.- FOR THOSE BENEFITS , 
AND SERVICES THAT AR^--flOT READILY FINANCIALLY MEASURABLE- 
OPPORTUNITY TO COMPETE AND PRACTIC^ OPPORT\JNITY TO 
RE(^EI^E COACHING AND ACADEMIC TUTORINgJ PROVISION OF 
LOCKER ROOMS^ MEDICAL SERVICES AND HOUSING FACILITIES— J 
COMPARABILITY IS REQUIRED. \ . 



Part two of the .proposed policy is desigi^ed to z 
ellvlinate over a reasonable period of time, the discriminatory 

effects of the HISTORIC EMPHASIS ON MEN'S SPORTS, AND TO 
facilitate' THE CONTINUED GROV^TH OF WOMEN'S ATHLETICS. 

It requires colleges and universities to take specific, ■ 

'active steps to provide ADDITI0j|IAL ATHLETIC .OPPORTUNITIES 
FOR WOMEN— OPPORTUNITIES THAT WILL FULLY ACCOMMODATE 
THE RISING INTERESTS OF W6MEN IN PARTICIPATING IN ' . 
ATHLETICS, . . 



V 
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Among the procedures to be used are increasing the 

NUfiBE^l 0^ SPWrpS offered FOR WOMEN. AT THE INTRAMURAL. 
CLUbVnD INTERCOLLEGIATE levels OF COMPETITION, AND 
CNURGING THE SCOPE OF COMPETITION. INSTITUTIONS OF 
HIGHER lEDUCATION WILL REMAIN FREE, HOWEVER, TO ACCOMMODATE 
THE mCREASED ATHLETIC INTEREST? AND ABILITIES OF 
WOMEN IN-OTHER WAYS. ANp.IN^I^R ENFORCEMENT EFFORTS, 
WE WILL LOOK WITH FAVOR ON INN0N)'ATI VE APPROACHES. 



TntS INTERPRETATION IS THE RESULT OF -MONTHS OF 
WORK ANli. CONSIDERABLE CONSULTATION WITH WOMEN'S GROUPS, 
me HIGHER EDUCATION COMMUNITY,- AND COLLEGE ATHLETIC 
DEPARTMENTS. ^^^^ (tm^^^^^ 

I AM TODAY SENDING- A COPY OF THIS POLICY TO AN 
EVEN LARGER GROUP OF UNIVERSITY PRESIDENTS, ATHLETIC 
ASSOCIj\TIONS AND WOMEN'S^ ORGANIZATIONS^ We SEEK THE 
WIDEST POSSIBL^xCOMMENT ON THIS PROPOSED INTERPRETATION ^ 
BECAUSE women's ATHLETIC PROGRAMS ARE ONe'oF THE MOST 
SIGNIFICANT AREAS OF DISCRIMINATION- IN HIGHER EDUCATION. 

■ ■ . . ■■ ^ ■ 
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As OF LAST WEEK^ WE HAD RECEIVED COMPLAINTS ALLEGING 
SEX DISCRIMINATION IN THE ATHLETIC PROGRAMS OF 62 
UNIVERSITIES;" WlTH^TH^ BENEFIT OF COMMENTS WE 
EXPECT TO RECEIVE FROM ALL INTERESTED INDIVIDUALS 
AND GROUPS>^ I AM CONFIDENT WE WILL END UP WITH A 
t'OLICY THAT IS BOTH PRACTICAL AND CONSISTENT WITH . 
THE LAW. 

r 

^ Once a final interpretation is issued^ we intend 
to enforce it. , 

At the SAME that we are TAKING THIS MAJOR STEP ■ 
IN THE AREA OF COLLEGIATE ATHLETICS, I AM ALSO 
/anNOUNCI^IG an EFFORT TO REDUCE UNNECESSARY AND 
INAPPROPRIATE FEDERAL INTRUSION IN ELEMENTARY AND 

» 

SECONDARY SCHOOLS., I AM TODAY SENDING TO THE pEDFRAf, 

Register A\proposal to delete one item in the Title IX 

.'REGULATION— THE ITEM THAT DEALS WITH "RULES OF 
- appearance" SET by SCHOOL OFFICIALS, ThIS PROVISION IN* 
THE EXISTING TiTLE IX REGULATION PROHIBITS SCHOOLS 
FROM ADOPTING AND ENFORCING DISCRIMINATORY CODES Op 
. APPEARANCEy INCLUDING HAIR LENGTH AND DRESS CODES, FOR 
BOYS AND GI«L^. ^ \ • 



: . 10 
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I BELIEVE DECISIONS REGARD^,NG THE WAY STUDENTS 
MAY DRESS OR WEAR THEIR HAIR ARE BEST MADE AT' THE LOCAL 
LEVEL^ AND NOT BY THE FEDERAL GOVERNMENT. I AM^ 
therefore/ PROPOSING THAT THE DEPARTMENT ELIMINATE 
THIS PROVISrON TO PREVENT SUCH INTRUSIONS. ^ 

We WILL REVIEW ALL WRITTEN COMMENTS ON THIS PRO- 

) 

POSAL AND MODIFY IT IF NECESSARY BEFORE SUBMISSION 

TO President Carter and both Houses of Congress. 
J ^In taking these TWO actions^ the Department 

HAS IMPROVED THE ENFORCEMENT OF TiTLE IX. GOVERNMENT 
MU$T CONCENTRATE ITS RESOURCES ON MATTERS OF GREATEST 
^IMPORTANCE. ISSUES THAT PROFOUNDLY AFFECT THE WELL- - 
BEING AND PERSONAL, DEVELOPMENT OF OUR YOUNG PEOPLE 
DESERVE— AND REQUIRE— OUR ATTENTION. 



11 



Anyone who doubts the importance of equal athletic' 
opportunity for women need only remember those things 
that we have all heard throughout our lives about 
participation in sports: that athletics teach both . 
teamwork and leadership; that athletics create pride 
in accomplishment; that athletic^ teach sportsmanship— 
how to win and how to lose; that competitive sports 
build character. 

I « 

Does' anyone think for a moment that those benefits 
apply only toymen? 

# » It 
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DEPARTMENT CP- HEALTH, EDUCATICN, AND*{WEIPAfeE 
Office of the * Secretary^ • ' 



[45 CFR Part 86] 

, . ■ . . .■ . ; i 



NGNI^ISCRIMINi^TICN CN THE BASIS- QP SEX IN EDUCATICN 
PROGRAMS AND ACTIVITIES' RECEIVING OR BENEFITING ^ 
FROM FEDERAL FINANCIAL ASSISTANCE 



- AGENCy : Office of the Secretary / HEW 
ACTION ; Notice of Proposed Rule Making ^ 
SUMl^ARY : The Department of Health, Education, and V 
Welfare proposes to revoke 'a subparagraph of its Title IX 
Regulation which lists codes of personal appearance as ' 

ah example of sex discrimination in education over which. 

■ ■ — - — 

the Department takes jurisdiction. • 

> . , W . 

DATES- : Comments must be received on • or before 

February 20, 1979. Send.your comments to: 



. David S. Tatel, Director 
; Office for Civil Rights 

330 Independence Avenue, S. W. 
■ ■ Room 5027 • 

• ; Washington, D. C. ,2o'201 . 

\FOR •FURTHER- INFORMATION CONT^^ V , 

^ ";-:r''-. L'^' ^ ■ ■■ ■ ■ , ■ ■ ' 

^ Colleen .O'Connor 

-v. .-; 2Q2-245-6700 ■ . 

•. ^ *^ . . ' ' 

SUPPIEMEN^ARY INFORMATION^ 



The 'purpose of the proposed revocation is to remove ^ local* 
rules relating to personal appearemce from Department 2l1 
revieW under Title IX of the Education /anendnients of 
1972 (20 ,0.8. C. 1681 et. sfeq.). The legislative history 
of Title IX gives no indication that the Congress intended 
the Executi^/e Branch to iregulate in the eurea of persorfal 
^ppearance*- Issues of sex discrimination pertaining to 
h.air length 'amd other aspects of appeav2uice are properly 
resolved^ at the local level. Moreover, by d\^leting the 
subparagraph concerning codes of appearance ^ t^e Depart- 
ment cam more effectively use its resources for enforcing 
other parts of the current regulation, thus fulfilling 
more completely the intent 'of the Congress in. enacting Title 

ix:. ' 



The deletion of tliis subparagraph is not intended to 

alter the Department's authority to prohibit codes of 

* ' ■ ■ ' 0 ■ . ■ ■ . ' . ' • . - 

appearance that discriminate against individuals in 

' .*» , • . . ■ 

Federally fun^d programs on the basis of natioiy&l origin- 
or race Under Tit Ife VI of the. Civil Rights Act of 1964 || 
C42 uis.C. 2000d, et. seq.). " 

Paragraph (b) of 45.CPR 86. 31 currently reads /as follows: 

(b) Specific prohibitions . Except ks provided 
^ ♦ in this subpart, in providing any aid, benefit. 



/ 



or ser-vice to a student, a recipient 'shall not. 
on the basis of sex: / 



. (1) Treat one person differently from another 
m determining whether such person satisfies any 
requirement or condition for the provision of 
such aid, bentefit, or service;, . . 

C^) .Provide different aid, benefits, or 
services or provide aid, benefits, or^ services 
in a different manner; ' 



(3) Deny any person any s^uch aid, benefit, 
or service; ] 

Subject any person to separate or 
different rules of behavior, sanctions, or 
other treatment. 

- . ■ ( V 

(5) Discriminate against any person' in the 
application', of amy rules of appearance; 

a 

(6) 'Apply any rule ' concerning the domicile 
°5.'^®f^??^°® student' or applicant, including 
eligibility for in-state fees and tuition; 

< 7) Aid or perpetuate discrimination 
against any person by providing. si^hficant. 
assist ante to any agency, organization, or ' 
person ^hicl^ discrimina.tes on the basis of sex 
m providing any aid, benefit or service to 
students or employees; v 

(8) (^herwise limit any person in the enjoy- 
ment of ;anyf right, privilege, advantage,' or 
opportunitjf. ' ^ ^ 



The propos.ed deletion ofi subparagraph (b J (5) would leave 
the remainder of the paragraph unch^ged, except for a 
renuinbering of subparagraphs (6), (7), and (8). 



Any regulation adopted under TitlejjX of the Education 
Amendments of 1972 must be approved Ay the President. 



Under the tequiremients of the (Senera'l Education Pro- 
visions Act, any riegulatioh adopt^ under, Title IX 
must also be^ submitted to the Speaker of the House 
of Representatives and the Presid^ent of the Senate fae- 
fore befcoming effective. 

The deletion pf 45 CFR 86.31(b) (5) is proposed under ' 
the authority' e>f Section 901, 902 , Education ^mendmen^s 
of 1972, Pub. L. .92-318, 86 Stat. 373, 374; 20 U.S. C. 
1681, 1682, as amended by Pvib. L. 93-568, 88 Stat. 
1855, ^^d. 844, Education Amendments of 1974, Pub. L. 
93-380, 88 Stat. 484, ^nd Sec. 440b of the General Educa- 
tion Provision Act, 20 U.S.C. 1232i. . 

Accordingly, the Department of .Healthy Education and 
Welfare . proposes to amend 45 CFR 86 .'31 (b) by deleting 
paragraph (5) and re-numbering paragraphs (6)/ (7), and 

(8) as (5), (6) , and respectively. ' v 

■ ■ ■ " , . • ' • '■ .' ■■ 

DATED: December 6*, 1978 > . 

Secretary of Health, Education, 
'. and Welfare 



OEPARTMEIIT OP SEALTH , SDOCATION iVNC WELFAAB 
Office foe Civil Rights 
. ' Office of the Seccetacy 
TXTLB IX OP THE EDOCAilON AMENOMENts OF 1972 
A Propoaiad Policy Interpretation,. 



SUBJECT ; Title IX and Intercollegiate . Athletics 

NOTXCS: Th^ following proposed Policy Interpretation 
applies the provisions of Title IX of the Education - 
•Amendments of 19.72 and its implementing regulation to 
intercollegiate athletics^. It is being published in 
proposed form for public comment. ^ 

In developing this ppl icy interpretation, a broad" range 
of alternatives .and views were considered- por example / 
so^ urged adoption of policies requiring immediate 
equality of expenditures on men's and women 's-^sport*^ 
based on enrollment . Ot|rer3 urged that, receipts 
generated by revenue-producing sports be exempt from 
Title^ IX. ' ■'■ . ^ ■ ' . V ■ ■ 

' .. ^ ' . " . ■ ■ 

'.1 ^ , ■ 

The-'proposed Policy Interpretation atttfmpts to accommo- 
date many of the^^ncerns expressed, consiatent with the 
department's obligations under the law passed by the 
Congress. .The policy bases compliance, on participation 



rates/ not enrollment, but requires that P^'oceddres be 
established to increase opportunitieaf ior y^mmn to part 
cipate in competitive athletics. The policy al^o bases 



compliance on a calculation that includes all 
revenue, regardless o-f aouccer but recognizes' that 
certaii; spoeta that peoduce revenue, such as foot- 
ball and basketball, may require goatee expenditures 
without having a discriminatory effect. The Policy 
Interpretation recognizes the higher costs of sports 
involving large teams, large coaching staffs, expen- 
sive^ equipment and facilities, and additional costs 'of 
travel, recruiting, publicity, and ^e like, associated 
with nat-ionai competition. 

The Department is seeking public comment on this approach 

as well as on all other aspects of ^the prbposed r Ijjb 

and Policy Interpretation. In particular; , . 

—- , ■ ' ■«■ 

1. Is the description of the cur,rent status 
and development of intercollegiate ath- • 
letics for men and women accurate? 'i^rhat 

other factors should be considered? 

# ■ ' 

2. ia'^the proposed two stage approach to 
compliance practical? Should it te 
modified? Are thece othec iappcoaches • 
that should be considered? , ^ ' 

■ ■ .■ • ^ 

-2- 
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la th« equal average ^&er_ capita standard 
baaed on participation rates practical? 
Are there alternatives or modifications 
that should be considered? 

la there a baaia fQr treating part of. the 
expenses o£ a 'particular revenue producing 
' sport differently because the sport produces 
iacone use4 b; the university for non-ath- 
letic operating' expenses on a non^iscridin* 
atory basia? If so/ how should such funds ^ 
be identified and treated? 

Is the grouping of financially measurahla- 
benefita into three categories pra'ttical?* 
Are there alternatives tha't should be con* 
sidered? Specifically^ should recruiting 
expenses be considered together with all 
^ other financially measurable benefits? 

Are the factors used to justify differences 
in equal average per capita expenditures for 
financially seasurable benefits and opportuni 
ties fair? Are there other factors that 
should be considered? 



-3- 
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?• la the cooparability atindacd foe benefits 
• . and opportunities, that are not finan- ■ i ~. 
^ cially m^aaurable fair and realistic?' ' 
Should other factors control^Ling compara- 
bility be included? "Sljould the iompara- . 
bility" standard, be reyised? is there a 
different, standard that should be conaiderfed? / 

8. . Is the proposal for Increasing the opportun- 
ity |or women to participate, in competitive-- 
, athletics -appropriate and effec.tiv^?. Are 
there othep procedures that should be con- 
sidered? Is there a. more effective way to 
, ensure that the interests and abilities of * 
'both men and women are equally accoaaodated? 

To the extent coomenta relate to the financial' impact of 
the proposed Policy Interpretation or any alternatives 
suggested, please supply detailed supporting financial 
information and wotkahaets. Also, please sup^y legal 
analyses to support alternative suggestions and approaches. 
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Connaents should be stifcaittftd iri writing by February 10, - 
M79 tot - . ^'^ , 

Director , ■ ^ / \ 

Office for tivil Rights 

O.st Departaent of Health, Education and Welflar 

if ■ » 

330 Independence Avenue, S. 
Washington, D.C» 20201 



All conments wUl be fully considered in the preparation of 
a final Preamble and Policy Interpretation. 



■j 
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Sectioa 901(4) of TiU* IX of th^ Sducation Aiaendaents., 
K of 1972 provides: *- . ' 

« 

^ 'Ko person in.tlie Onited States si:all# 
on t^e basi* of sex, be excluded from 
participation iCjj^ denied the benefits 
of, or be subjected to discrimination 
under xany.aducat Ion program or activity 
recei^i^g P^eral .financial assistance. . . . • 

;\ ■■' 

Section 844 of tbe Education Amendments of i974 furtKer 
provides: 

Thr Secretary. (of HEW) shall prepare and 
publisij^.. proposed regulations implement- 
ing the provisions of Title IX of the 
Education Amendments of 1972 relating to 
the prohibition of sex discrimination in 
Federally assisted education programs 
which shall inclu de with respect to inte r- 
coxxaqiace athle tic activities reasoniET? 
■ PCovi3ion g considering the nature o^ the 
particular anorg^." .AA^ ) — 

Section 844 was. passed by Congress ^f ter the Conference 
Committee deleted an amendment adopted on the floor of 
the Senate that would have exempted revenue producing 
athletics from, the application of Title IX. 1/ 

The regulation issued by the Department pursuant to 
Title IX was signed by President ?cjj on May 27, 1975, 
-and submitted to the Congress pursuant to Section 
431 (d J (1) of the General Sducation Provisions Act. 

1/ See Cong. Rec. 5.3:488 (daily ed. May 20, 1974). 

-6- 
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Heacinga wace-^ld, in tht Sou^ SuJa-Conmitfte* on Post- / 
Sacondacy Educatidw on a resolution dis4^proving tiia 
regulation. 2/ The Congress did not disapprove the 
regulation within 45 days an4\t therefore became effec- 
■ tive on July 21, 1975. Subseijuently, hearings were held 
in the Senat^e Sui-Conmittee on Education on a bill to ex- 
clude revenues jproduced by certain spofts to the extent 
•they are use^ to pay the cojit of those sports. 3/ The 
Coanittee, however; took no further action on this bill. 

The regulation requires that iecipients who operate or 
sponsor inter sabolas tic, intercollegiate, club or intranural 
athletics, provide equal athletic opportunities for members 
of both sexes. [45 CPR S 86.41(0)1 In determining vhether 
an institution^ is providing equal opportunity in intercolle- 
giate athletics, th« regulation requires the Department to ' 
consider, among others, the following fag tor 9: 



(i) whether the selection of sports and levels 
of competition effectively accommodate the 
interests and abilities of members of both 
sexes r 

(iiy the provision of equipment and supplies; 
(ill) scheduling of games^and practice time; 



2/ The Hearings were held on a. Con. Res. 310 disapprov- 
ing the entire Title IX Regulation, and H. Con. Res. 
311, disapproving the regulation's provision on inter- 
collegiate athletics. 

3/ The Hearings were held on September 16 and 13, 1975 
on S.2106 co-sponsored by Senators Tower, Bartlett 
and Hruska. 
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(17) travel and p«r diem iilowance? ^ 

(7^) opportunity to cactive coaching and 
acadai^ic tutting; 

{^i) aaaignaant and compensation of coachas 
and tutors; > ' 

(vii) provision of lockar rooms, practice and 
compatitiva facil^tiaa; 

(viii) peovision of madicai and' training facilitiaa 
and sar7icaa; 

(ix) provision o£ housing and dining 
facilitias and sar-rices; and 

(x) publicity." 



[45 C7R S 86.41(c)I 

Tha regulation statas that racipiants will not 6a in 
violation of Titla Dc' if thay provide unequal aggregate ' 
ex|ienditures foe members of each sex or unequal e^endi- 
tures for male and female teams. Sowever,: it authorizes 
the Department to consider the adequacy "fe the. funds 
provided for teams for one sex in assessing equality of 
opportunity. (45 C?R i 86.41(c) J 

* n 

The regulation specifically requites equal opportunity in 
scholarship assistance: "[Tlo the extent that a recipient 
awards athletic scholarships or grants-in-aid, it must pro 
vide reasonable opportunities for such awards for members 
of each sex in proportion to the numb.er of students of 
each, sex participating in interscholastic or intercolle- 
giate athletics." [45 C?!l $ 86.37(c) I The regulation also 
provides that "A recipient ... shall not discriminate on 
"the basis of sex in the recruitment. . .of students."- 
(45 C?S 5 86.23] ■ n 
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• • J ■ 

Ptnally, tix« ciaguiatioB «stablishe<J a three y«ac 
tranait^ion period tb give institutions time to comply. 
t4S*C?R $ 86,41 (d)I That transition period expired 
• on July '21, 19T8. 

By Noveaber 1978, the Oepar^ent had received 93 
complaints alleging that acre than 62 institutions 
of higher education vere not proyiding equal athle- 
tic opportunities for women. This policy interpre- 
tation is designed to provide a framework within 
which those complaints can be resolved, and to pro-, 
vide institutions of higher education with additional 
guidance on the requirements of the law relating to 
intercollegiate athletic programs. 4/ . 



4/ This Policy Interpretation supersedes all ear-lier 
Departmental posit ioi^s on the same subject. Speci> 
fically, on issues di'ipectly addressed in this' Policy 
Interpretation, it supersedes the 'Sports Memorandum" 
( Memorandum to Chief State School Offiee-rS . from 
Director, Office toe ctvxl Rights,. September 1975). 
This Policy Interpretation will be followed by 
additional interpretations relating to coaches 
salaries, cbntact sports, and other issues that nay 
relate to intercollegiate athletics. v 
. ■ • ■ J 

r 

. ; -9- 
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Thla Policy iKterpcttation alao applies -to club and 
^ntraaur^l spocta whcca appcopciata and practicable. 
In particular it applies with respect to the compara- 
bility of benefits, servicM, and facilities. . 

la drafting this Policy Interpretation, the Oepartaent 
has taken account of th« following- circumstances coi^cern 
iag the dmlopnent and operation of intercollegiate ' 
sports for men and women: 

• ^ . . ' 

!• Histocically/ most colleges and univer- 
sitie's have emphasized intercollegiate 
• sports for sen. Partially as a conse- 
<5uence of this, participation rates of 
wSmen in iatercollegiatie sports are far 
below thos« of men. in the 1976-77 > 
academic year 4,448,028 men'(52^,3%) and 
4,065,282 yomen (47. 7») attended the 

V nation's institutions of higher education. 5/ 



1/ Racial, e thnic and Sex Enrollment Data from 
institutions Of Higher Education > gaUTTT? . 
^iiice £oc civli sights, d. Department of 
Health, Education and Welfare, (1978) at 221. 
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At- th«' sast time, 393,000 atudanta parti- 
cipated in in^tarcoUagiata ^ithlaticsy of 
• thawy ,290,000 (74%) ward Ban, but only 
105,050 (26%) vara woman. '6/ Tha hiatoric 
amphasia ph nan 'a iatarcollagiata athlatic 
pcogcans has alJOycontributad to ariating 
diffacctncaa in the nuobat of - apocts ^d 
acop« of compatition offacad cB^n and woman. 
On tha avaraga, collagaa and univaraitias 
provide appcoximately 10 aporta for nan and 
only, aiz foe women, TJ , 

Thoae women who 'patticipata in intercoUa- 
giata athletics often do not raceive their 
fair ahare of athletic reaourcaa., aarvicaa 
an^ banefita*. por example, disproportion- 
ally more fiiiancial aid has baefl made ■ , 
available for male athlataa than for female 
athlataa. Presently, in institutions that 



y These figures are approximations based oil limtted data 
from the Association' for Intarcollegiif^ Athletics for ' 
women (AIAW)- which in turn were based on participation 
f^If.?"".*^^* National Collegiate Athletics Association 
(MCAA), the National Association of Intercollegiate Ath- 
letics (NAlA), and the national Junior College Athletic 
AssociattLon (NJCAA)'. - 

■ ■- • ■ ■ . r 

y Median for the, 722 NCAA meolii: institutions during the 
1976-77 acadeniic year, based^en limited data frbm the 
:IC^. A tj^ical pattern of offering^ mi^ht be: for 
^ aeo football, basketball, baseball, wrestling; golf, 
tennis, swimming, indoor, outdoor, and cross-country 
track; and for women — baske?tbal]:, voileybaUr golf; 
tennis, sjjiamiing and field ^ckey. 

-ll^' a' ' ■ ' 
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ac« members of both NCAA and AIA»/th« 
avftage annual scholarship budget: is 
$39^,000. Male 'athletM r«cai7« 532,000 
or 32« of- this amount whila femala ath- , 
^ y) Xatas ctcaive only $7,000, oc" 17.9% of 
tn« total, although woman constitu'ta 
, '26% of all those participating in inter- 
coilagiata 'athletics. Likewise, sij^stan- • 
tial amounts have been provided for the 
recruitment ,of male athletes, but until 
1977 few, if any, funds were made available 
-. foe recruitment of feiaale athletes'. 

Congressional testimony on Title IX and. sub- 
sequent surveys indicate that discrepancies 
• also" exist in the ratio of coaches to athletes, 
-and in other benefits and opportunities, such " 
as qiiality and amount of equipment, access to 
, facilities and practice times, publicity, aedi- 
h cal and training facilities, and housing and 
dicing facilities. 9/ 



8/ Figures obtained from AIAW Structure Imelem entafclan 
Survey Data SuaMary . O ctober l9?3. / 

^ i?fi?®"^: "^^^'^"^S^^^SJ (remarks of Senator 

2 Senator Bayh, Bearings on 

s. Zl<J6 Before the Subcomm. on ^ucation off the 
^Senate Comm. on Labor and Public Welfare/ 94th 
Cong.,^lst. Sess. 48 (19JS); -Siirvey of Women's 
Athletic Directors," AIAW workshop, (Jan. 1978). 
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3. 0«spittt thesa ;LiiBitationfl, tbe n'opbec 
of £«aal«9 par tic Ipatinf in athletics 
h^8 ineraasad dranatically^ During the 
pariod frott Pall 1971 to Pall 1977; tha 
aarollofAt of famalas ia high school 
dactaaaad from ^pproxioatal^ 7,60(^,000 
to approxioataly 7,150,000, a dacceasa 
* .of ovar 3%. 10/ During -tha period froo 
1970. to 1978 the aumbar of female, parti- 
cipants in organized high school Jiports 
increased from 294,000 to 2, 083., 000 — 
an increase of over 600%. 11/ 

■ , ■ ■ . 



10/ Digest of Education Statistics 1977-78 .. Hational 
Canter for Education Statistics '( 1978 ) , Tahie 40 , 
at 44. Data, by sex, are unavailable for the period 
from 1971 to 1977? consequently, thesa figures cepre- 
sejjt fifty percent of total enrollaent for that period.' 



11 / Plgures obtained from National Pederation of StatA Sigh 
School Associations (trPSaSA) data. This is the best 
comparison that could be made based on available data. 



Ttxia growth haitjb,«€a ctfltctdd on th« caa^u3«s 
of tht nation's coU«^«a and uni^vtrsitids. 
DUrihg the ptriod flron 1971 to 1976, th< 
•nrdllaant of wotsen in th« nation; « institu- \ 
tiona of higher tducation roa« from 3,742,000 
to 5,201^000, , an increaae of 39%. 12/ During 
thia atoe period, the nunber of women partici- 
pating in iatranural aporta increased from 
276,167 to 576,/48, an increase of more than 
100%. In dub aporta, the nunber of women 
participanta increaaed from 15,386 to 2S,S41, 
or 5'6%, In intercolle<riate aporta, women's 
participation increased from 3j/a52 to 64,375, 
0^ 100%. IZ/ Theae developments reflect the- 
gi^wing interest of women ip cttmpetitiye >th- 
ietica, as well aa the efforta of collegea 
And univeraitiea to respond to those intereata.- 



-.1— ^ 
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7 ■ ~r^" " — "'n. 

i2/ Digest of Education 3t°atiaties 1977-78 , 
Mationai center for saucation Statistics 
(1978), Table 82, at 83. 

13/ Theae figures, which are not preciaely 
• comparable to thoseV cited -at footnote 6, 

were pbtained froiii Sborts and Recreational . 

Programs o f the Nation's (tniveraiciea an<r 

COlieqea . NCAA Report M;irgh 

Includea figurea only from the 722 NCAA 
,. mealier inaLtitutiona" becauae comparable 1971 ' 

data waa not available from. other associations. 

^ ■ • . 

■ ■ ■ . • V. . ■ . ' • ■ ■ ■ " ,^ •• . ■■" , 

. ,k ' ' "' ' 

. 4-. " ■ 
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4, 'Equallzlag oppoctunlty fior A«n and woman la 
V athlatic? will not*'caault in Idantical man's 
and woman's athlatlc progtaoa. Ihtsccollaglata 
athlatic programs tiiat provida' aqual oppoctunitias 
foe both 3^x«s nay of far diffarant sports, and bava 
diffarant participation ratas. and varying compati- 
tion opportunitias foe man and for woman, bacausai 
thair intaralsta and abilitiaa may ba diffarant. 
Thaaa diffarencas will raault in diffarant men's 
and woman's ^programs that do not violata Titla IX. 



5. At savaral institutions, intarcollagiata football is 
unique among sports. The size of. the teams, the' 
expense of t^e operation, and -the revenue pro4ubcld 

distingu4.sb football from other sports ^ bo th men * s 

■ ' ■ ■ . .-v " ■ ' . ' " ■ 

and women's. At other institutions, basketball has 

special significance. Title IX requires that *an 

'institution of higher education must comply with the 

^ * ■ - . . . 

prohibition against sex discrimination imposed by 
that title and its implementing regulations in the 
administration of any revenue producing in tescolle-> 
giate: athletic activity.* 14/ However, the unique 
size and cost of football programs have been taken 
into account in developing this policy interpretation. 

14/ See April 18, 1979, Opinion of General Counsel /^ 
Department, of Seal th,\?ducation and Welfare, p.l., 
attached hereto as Appendix A» 



This ..policy intfcpc.tation tatabUshM « t^o stag"* approach to 
compliance and •n£Qcc«n«nt: V 

- Ptrt I i« d«aign«d to •liainata- dijctiaination 
againat IBM oc women cure an tly. participating in 
intercolltgiata programa*^. It raquirai th« 
iam«dl«ia tlimiaation of diserapancias in 
avtrag* par capita axpandituras for financially 
maaaurabla banaflta and Tjbppor t unities unless the" 
institution can demonstrate that the discrepancies .. . 
ate based. on differences in. the coats of particular 
.sports (e.g. ^ equipment), the^ir scope of competi- 
^ tlon (a.g-, national, regional or local), or other 
non-diacriainAt:ory factors. Part I also riquiref " " 
comparability with respect '^o those benefits and , 

if* - 

•teryices that krAot re^y financially measurable. 

■■- •• ". ■ '. •" ■ •■' ■ ' ■ ■ ' 

► Part If is designed to eliainatey over a reasonable 
period of time, the-" discriminatory effect* of the 
historic emphasis on/men's intercollegiate sports, 
and to facilitate the ^continued growth of .women's 
athletics, it requires adoption of procedures t^C-s^ .. 
th» expansion of women's athletic programs to pro- 
vide the number of participation opportunities 
needed to accommodate the interests and abilities 
of women. 
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Tog«th«c, pacta i and II aca dasignad to anauca thab inta 
coUa^iata athiatic peogcaas at coUagaa and univaraitiaa 
provida aqual ,oppoctunitiaa foe both saxaa. Thay a«C 

■ daaignad to anauca that woman'a intatqollag'iata athiatic 
peograas cacaiva tha caaourcaa and connnitaanta- to wliich 
thay atra antitlad. Thia will not nacaaaarlly caault in 

' idtiltical aan*a and voaai^'a Intaccollagiata athiatic pro- 

gcaaa. Finally, Pacta I and II taka account of tha aiza 

and cost of football by naaaue£ng pcaaant complianca in 

fe^aa of actual, eathac than potantial, participation 

rataaj by racognizing tha fact that tha coata of aooa 

♦ 

sporta ar-a graatar than othara; and' whera appropriata, 
by. taking account of the acopa of coapetit^on. 

avaiopin^ thia Policy Intarpratation, the Da'partaant 
baen aansitiva to tha aconoaic conditions of highar 
aducation. The Departaant is awar'a that financial 
caaourcaa available for higher aducation in genajcal, and 
^ for Irftercollagiate apocta in particular, are not iin- 
l^aited. The two atage approach was priaarily ad^^ted 
for these reaacna. this, approach ensue as the provision 
o£ equal athletic opportunitiea wh.ile taking into account 
-the very rakl financial prd'feleaa' facing ^natitutiona of 
higher education.. Thus, while Part I miy require. iaae- 
■ dlata increases in funds available for sbae woaen'a atii- 
letic profcaaa, funda to coapl^ with Part ir^can be deve- 
loped over a' longer period of. time, in both c/ses, finan- 
cial resources, to the extant needed, can be 4ade avail- 



*bl* through any on* oc more o< t!lir following, tha 
dav.lopotnt Of laertaa«d c.aovircta from •uni7«caity 
budgata, g«tt racaipta, atudant ftaa, donation,, 
gifta, atc.^or, the radiatribution of axiating • 
athletic reao^rcea. 

One additional principle haa, guided development of thla" 
Policy Interpretation* thedeaire to allow for maximum 
inatitutional flexibility end minimal Federal in trua ion 
into the operation of intercollegiate athletic pro^raipa.,: 
Por thia reaaon, the policy meajurea. compliance in overall 
terma, and allowa ^^flexibility in the distribution of athie- 
tic reaourcea individual partieipanta of each aex. It 
alao preaumea compliance with reapect to a group of finan- 
cially aeaaurable benefita;'if an inatitution can ahow wm- 

■aliance with reapect to the group aa a whole. It providea 
for aignif leant, inatitutional flexibility in the development 

of techniquea for acconfiaodating the intereita and abilitiea 

of atudenta. 

Thia Policy mterpcetation focuaea. on the proviaion of equal 
athletic opppc'tunity for wo:men,becauae, in moat caaea,. • . ^ 
women 'a athletic opportqnitiea have been limited. However, 
Title IX prohibita diacrimination againat both men and women. 
Accordingly, thia Policy Interpretation ia equally applicable 
where aen'a athletic-oppor tunitiea.have been pcevioualy 
limited. 3i 
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PROPOSED POLICY INTERPRETATION 

» f 

A colltgt or /&niv«caitY int«tcoUtgiac« athlttic program 
will bm In compliance with Titl« IX i£i 

!♦ It has tliainated discrimination in financial 
supfoct and' other b«n«£ita and opportunities 
^; in its existing athletic programr and 

• 

xi. it follows an institutional policy that'in- 
eludes procjBduces and standards for develop- 
filg an athletic program that provides equ^l' 
opportunities for men and women to acc^lmo-^ 
date their interests and abilities. 

I- Eliminating Discrimination in Existincr Programs 

To determine whether a college or uni-versity has eliminate 
discrimination on the basis of sex in its existing athletic 
prqgran^ benefits and opportunities that are readily finan- 
cially measurable and those that are not will be examined 
separately. An institution provides equal athletic opportun 
iti^s in its existing program if: 



A. Subitantlally tqu*! avtrig* p«c capita 
fuada 4r« allocatad to partUlpating ' 
Btl* and ftaaXt athlttat £ori - 

1. financial aaaistanct awarded on tbt basis 

o£ athiatic' ability; 
, 2. ctcruitaanb; and 

3. all othar ctadily financially vasucabla 
banafits and oppoctunitias; 

pcovidad hQ*rav#r. that diffacancas in avaraga 

' , P«r .capita axpandituras for such financially 
aaasurabla baijafita and opportunitias will ba 
considarad consistant with Titla IX if tha 
institution can daoonstra^a thafc tha dlfflsjifcas • 
rasult from non-discriminatory factors such as 
tha natMra or laval of compatltion of a parti- 
cular sport. 
V ■ 

B. Comparable .banafits and opportunitias which ara 
not raadlly financially naasurabla/ ara provided 
for participating male and ffanala athletes* 

^- yinanciallv Measurabl e Benefits and-Qooorbunitlita 

Equality of benefits and opportunities for men and women in many 
aspeot^of a recipient.'s Intercollegiate athletic program can 
best be measured in financial terms. Financially measurable 
benefits and opportunities covered by the Title. W regulation - 
[43 CPR S 86.41(c)J include but are not limited to: 



1. ' fintnelAl aaaiatanct «w«cd«d on tht bails 

of athlatlc ability; • , * 

2. ctecuitaant o£ athlataa; 

3. pCQviaion and malntananca of aqulpma'nt 
and auppliai} 

4. living and travtl txpcnaas rtlattd to 
conp«6itiv« avtnts; and 

5. publicity. 

In aaaaaalng whathtr'an Inatitution'a petaent intareolla* 
glata athlatic pcogtaa eoopliaa with Tltla IX, tha Oapact- 
■«nt will initially dataraina whath«tf tha. inatitutlon • s 
avaeaga per capita axpandlturas foe mala and famala 
athlataa on filnaneiaXly naaaurabla baoafita and oppoctuni- 
tias ara aubatantlally aqual. Avaraga par capita txpandi- 
turas will- ba calculatad by dividing total axpanditucaa 
on financially' naaaur'abla banaf ita for aach sax by tha 
tot.il nuaibar of participating athlataa of atch sax. 

All funds spant on banaf its or opportunitiaa for athlatas 
of aach sax, ragardlass of sourca (gata radfipts, studant 
faasr aaraatkad donations, boostar club funds, ate), will 

0 

b« considarad in computing tha total axpandituras for ath- 
latas of that sax. Funds that ara ganarated by athlatic 
avants but allocated to ncn-atblatic. activltias (a.g.", 
ganaral institutional oparating axpenses, librarias) 
will not b« ^nclttdad. 
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♦ 

An inttitution aay, B«««uct tht numb«c of participants in 
inttccolltgiata athlttica by any non-diicrlainatocy 
matiiod. Poc oanplt, institutions can ust ctrtifitd tli- 
gibUity lists dtvtloptd in accocdanct with NCAA or A^AW 
standards that ars non-discriainator^. 

In aval ua ting par capita axpandituras Cor financially 
oaasurabla banafits and opportunitias, tha Oapartfmant 
will azaiBina axpandlturaS; for athlatic financial assis- 
'tanca and racruitaant individ'uslly ^d will axaaina a/l 
othar financially Aaasurabla i tarns — aquipnant and -'^ 
supplias, traval and par dian, publicity, ate. — as a 
group. If tha avfraga par capita axpanditurts for parti- 
cipating aalas and faaalas ara substantially aqual* for " 
t tha group of all othar financially aaasur«bl0 itaas/ 
tha^ institution will b« praauaad to ba in coaplianca as 
to aach of tha^aaparata itens that c6natitutta tha group. 



If ivWcagt p«e capj.ta •xptnd.iturts ar* not .substan- 

* 

tially •qual, the Dapactaant will axaaina tha caatons 
advancad Sy tha Inatitution aa juatif ication foe tjia 
dlffarancas. Variations in av«c«ga par capita axpan- 
dituraa nay ba cauaad by diffarancaa in coata, lavala 
ot compatition, and othar non-discriminatory factors. 
Som« of tha eaasons that tha Oapartaant nay aecapt for 
variations from tha aqual avaraga p«r capita standard 
ara sat out balow. 

1. Financial Assistance 

Qraatar per capita expenditures for athXetlc financial 
assistance in either men's or woman'^ programs will be. 
consistent with Title IX i£ they result . from nbn-dis- 
9riaiaatory circumstances or decisions. For example., 
an athletic director may decide not- to award the<^sual 
number of scholarships in a particular year because 
he/sha believes that some should be^ deferred until a 
later year for purposes of prograa development. This 

t a programmatic deipion concerning the bullViflg 
Pteam pr total program which may result in 
different'^expendlturas that do not violate title IX. ' 
Also, the necessary extra cost of tuition for some 
out-of-state athletes of either sex may cause' , 
grMter averaga per capita expenditures that are 
not discriminatory. 

.13- 39 



2. Rtctuitinq 

4 

SiailAcly, grtAttr p«r capita txptaditurti ,for ctcruit- 
ing in titbtr men's or womtn's pcogran* will b« coriiii- 
tant with Titla IX if thty rt«ulc from non-diicrimina- 
tory prograaaatic daciiiona. P<^txaaplt, wbtr« th% 

4 

cuertnt arta o« Inttrcolltgiatt- competition is ctgional 
rathtr than national,. J. taa axptnaivt regional recruitment 
may currently be appropriate. Likewise, greater competi- 
tion for a particular athlete may make it necessary for 
an institution to approach that athlete more often, thereby 
increasing the cost of recruitment for athletes of that sex. 
Although identical recruitment methodi or techniques are 
not required,^e level' of effort and methods used tp 
recruit must be based on non-discriminatory criteria. 

\ 

- : < • 

3. Other Financially Measurabl-e Benefits and 
Oppoctunities 

In the case of other readily financially measurable bene- 
fit and opportunities, per capita expenditures for men 
and women may differ simply because of intrinsic sex-neu- 
tral differences in the particular man's and women's 
sports sponsored by the recipitnt. Variations in average 
per capita expenditures are non-disctiiainatory if they 
result fromf • \ ' 
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a. Differences controiled by the nature of the 
sport; such as variations in the cost of 
equipment and supplies-;, and/or 

■ ' ■ • ' ' . ■ . ■ ' ' ' ( 

b. Differences resulting from the scope of competi- 

tion (e.g,, local, regional, 6c national ), such 
as cost of travel to distant locations for ,compe- . 
tition, living expenses while i!^hose locations-, 

> . ■ ■ 

more extensive pulplicity, or the cost of other. 
*cti^|i»tie3 that may vary in accordance with, the 
requi\sements of local, regional or "national 
competitions ■ 

Differences in per capita expencjitures that result in discrim- 
-iaation cannot be. excused by different rules of men's and 
women's' athletic' associations. The Title IX regulation speci- 
fically states s ' : , 

The obligation 'to comply is not obviated or 
alleviated by any rule or regulation of 
any. ..athletic oc other league, or associa- 
tion.... 145 CFR S 86.6(c)I * 

V 
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•■■ . . . ■ - r ■ ■■ ' , - . 

3.- Benefita and Oooortunitias That Ace Not 
financially Meaaucaiple ' ~ — 

Equality of dppoctunity in aspects 'of an intercollegiate 
acetic program that canngt .readily be measured in' : . . 
financial terns will be determined by assessing* whether 
the program offers comparable benefits and opportunities 
\for men ' and women. Such non-financiaHy measurable^ berje- 
• fits and opportunities covered'-by : the Title, IX regulation 
[45 CPS 586. 41(c)] includeV but are not limited to: 



1. opportunity to compete and practice; ' " 

2. opportunity to receiye' coaching and ' 
• o ,- ■' academic .tutoring; 

3. , provision of locker rooms, practice .and 
competitive facilities; - . 

4* provision of medical and tr^ii^ng services 

and facilities; and 
5. provision of housing and dining services 
and facilities, - 

Opportunity to Compete and gractlce 

Comparability of opportunity to compete and practice will 
be determined by examining the institution's scheduling-, 
of games and practice tiroes. Oppojrtunities will be com- 
parable, if:. 

er|c \ 42 . ^ > 
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a. .0^ is ions regard ing scheduling are based on 
noa-^isccijfti^atory criteria; 

b. Facilities provided for games and practice. 
aim nade available at i^ixoes that are 'conven- 
ient for participants of each sex; and 

. c. Oane schedules as IS arranged so that^ each 
/"sex. has an. ee[ual opportunity to c/smpete 
; * , i.bef ore an audience. 

2. . Opportunity to Receive Coachl'nq and Acadckic Tutor in<y 

*' ' * ■ ■ I' ■ 

The Department will presume wiat comj^arable opportunity to 
receive coaching exists where the ratio, of full-time' coaches v 
(or their equivalent) to partici^ting athletes is substan-" 
tially equal for males and females. Discrepancies in the 

ratio will be accepted- if they are the resurt of non-dis-^ 

' ' ■> ■ ■ ■ . . • . ■ , . ' 

criminatory facto^rs required" by. the,, nature' of a particular 

sport.^ Title IX does not require that particular men's 

and womeh's tefuns have an equal' number of coaches. If 

tutoring services are provided, tutors must be made avail- 

able to student athletes on the basis , of non-discr iminatbry 

criteria.- - • ' . '■ 



3. Facilities. 



aleatnts. to b« considered in determining comparability ' 
of facilities include: 

a« Access to those faculties -by student 
atWeftes; and 

b. Suitability to the spdrts to be played \ 
- ^^rS^^ ^i^er safety ,» maintenance r spec ^ 
tatoc and zwdia capacr^^ 

Comparable facil^ies can be Offered separ'ate 
comparable facilities or sharing the/same facilities. ' 
For example,. if an institution has spacious well-equipped 
facilities for :6en but not for Women , , it has one of two 
choices. It may expand the women's facilities to a compara- 
ble standard or may meet , its obligation to provide compara- 
ble facilities by making the same faciiities aTailable to ■ 
both men and women at different. tS^'on ^ equitable basis. 
■The latter could be, accomplished either by rotating the use 
of the entire facility -or by alternating use ^f the previously 
separate mehVs and women's" facilities. The cegula^tion d.ces 
not require idJiAtical facilities. • ' • ' 



*• Proviaion of Medical and 'Training Services and 
"• gacilitiea ' 

If an iastitution. supplies doctors, trainers, pbysical 
therapists, or other health and training personnel and 
facilities to athletes, they must be made available on 
a non-discrirainatory basis. For example: the pattern 
of; injuries arid thus the cbst of insurance may vary 
from sport to sport. An institution may offer different 
athletic insurance policies tailored to injuries occur-. 
; in^ in a particular sport. But the policies must pro- 
vide similar benefits for similar injuries. 

* ■ . • ^ 

5. Provision of Housing and bininc Services and *" 
Pacili ties' 

Housing and dining 'services and facilities provided to 
Sithletes need not be identical,, but must be comparable. 
mAu institution may provide a separate dormitpry £or^ 
male athletes but not for female athletes so long as - . 
there are no additional services or benefits that 
accrue to residents of the separate dormitory." However, 
differences in housing, dining*, and" related services 
and ;fac ill ties will be accepted if they are matde avaJ^l- 
i able on a.non-diiscriatnatoryjbasis. 



.EJJC 
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Equally A ccommodating the Interests and Abilitiaa 
of Womtt * . ' " ■• ■ ' -^v ■ 



Th« Title IX eegulatlon does not require an equal number of 

and women. participants or an* equal number of men*s and 
women's sports. Rather, it requires that the interests and 
abilities of men and women , be equally accommodated, 
recent y»ars^ there has been a significant growth in the 
athletic ' interests and abilities of women. 

An institution that satisfies Part I of this Policy Inter- 
pcetation will be corfsiderlS in compliance with Title IX 
if in addition it follows an institutional poficy that 
ensures that the interests and abilities ,of women are 
effectively accommodated in its intercollegiate program. 
Specifically, such a policy must. include prpcedures and 
standards : j 

A% To encourage an increase in the number of 
women participants at the- club, intramural 
and intercollegiate level; 

B. To increase the number of women's sports at 

the club,, intramural and intercollegiate level;. 

- , ■ ' *. . ' r ■ 

C. To publicize on campus and at feeder schools 
athletic opportunities for women at the 
institution; and 



' 0. To •livate th« scope olfY'oinen's intercollegiate 
coBpftition (e.g.,' from Ipcaiv'to state, s'tate 
to regiohal',4'^d flrom regifonal>, bo national).' 

An institution that d^es not choose to have the above 
procedures may, nevertheless, be satisfying tbe athletic 
Int^re^ts and abilities of its female students. Such 
an institution should be able to demonstrate £hat it^ 
is doing so, foe example: 

. A. . By showing that the club, intramural., and 'inter- 
collegiate sports currently offered accommodate 

the interests and abil,ities of women by providing 

■ ■ ' v. ■ 

Opportunities comparable to those of men at all 

. levels (i.e./ intramural, club and intercolle- 
giate) ; - 

By showing that' thare is. at the institution 
a pattern of increased participation, by 

' I. 

• women in athletic activities at all levels; or 

C. By showing that the institution's overall ' 
athletic program at all levels reflects the 
growth in the athletic interests and abilities 
of women evidenced in regional or area inter- 
scholastic programs. 
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AOTHORITY: Section m (a) of the Education Amendments m2, 
20 a.S.C. 1S81 ct seq. 



Section 9QlYa^ 



Ho PJJson in the united States. shall, on the basis , 
iL t ' 5« deluded fcoo participation in, be denied 
SLrT5 iS.;!^:.*'^ subjected to discfiaination 
S3I^.f^?*•^"*^?^^®V5*'^^*" or activity receiving 
Federal financial assistance.... 



Section 844 of <the Bducati-on Amendments, of 1974, Pub. t.! 93^31 
Title VIII, (A^u^. 21, 1974); 88 Stat. 612. 

Section' 844 

.??I.^?S^I*^*^^ Prapare and publish, not latei 

than 30 daya^after, the date of enactment of this , 
i^nL regulations implementing the provis 

idna of Title IX of the Education Amendment^ of ( 
' ' ifP f? prohibition of sex discrimiJ 

t^Vf^ ? ^•^;^aily,aaaiat«<J •ducation programs whicn 

^ith respect to intercollegiate athte^ 
tic activities reasonable provisions considering 
. nature of particular sports. \ 

Regulation issued under Title U of the Education AmeadaTents 
of 1972, 45 C.P.R. SS 86.23(a) ,8fi. 37(c) , and 86.41. 

'■ , ■' ' . ^ 

• Section 86.23f a) 

A recipient 

:f .i^^f «y^P*" applies shall not discrimi- 

""^ recrmtment ^nd 

admission of students. A recipient may be 1 
required to undertake ad-ditional recruittmentf ~ 
' trVol J?*^ sex a? remedial action pursuant 
CO s 86.3(a), and may choose to undertake such 

e«orts as affirmative action pursuant to'' 
S 86,3(b) 



■ * * 



section a6.37(er 



ihL ? schoXacahips. (l) (To the extent 

oppoctwities for such awards for membecs of 
•ach sex in proportion to the number of stu- 

Patyicipating in inter scho- 
iaa.tlc or intercoUegiate athletics, 

(2) 'sepiarate athletic schol^irships or crants- 
la-ald for members 0f each sex nay be 'provided 
... as part of separate athletic teams for members 
. , Of each sex to the eaiteqt consistent with this 
paragraph and S 86,41 of this part. 

Section 86.41 

«r Sl'*™^!, basis 0^ 

. SrbS? Jffi^^J"^ P-ttMation in, be denied 

the^benefits of, be treate^MEf ferently from 
wjt^rjerson- or otherwise^ discriminated " - 

club or in«^Mural athletics offered by cecip- 
• i iJSS:*;^ Ti«iPi«nt shall ^^^^^ 

j athl^ics sepatVitely on such basis. 

' - «Si*.«®ll^i^^'*f*; Notwithstanding the require- 

I .... , Mats of>afrgraph (a) of this section, a cecip- 

^''^ '^^""^ ««P«"te teams- for 
?- 5 "^S^ selection for such 

««««<i upon competitive skill or the 
: activity involved is a contact sport-. Ho.wever, 

. where i recipient operates or sponsors a team 

! ia a particular sport for members of one sex 

: b^t opjr Jtes or sponsors no such team for mem- 
bers of the other sex, and athletic opportuni- > 
htln that sex have previously . 

br?iT^i5*f' f*"^*'"' "X mist 

^^^^^^y*^"^ the team offered un- 



- - — ^--rf - beau osxsrec 

il^.?** ^P®^*^ involved is a contact sport. 
?«JtJ5* P«poses of this part, corttact sports 

football, basketball , and other sports the 
purpcse or major activity of which involves 
boa tly, contact. 
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(c) Equal Opportunity. A recipient #hich opecatM 
. or sponsors injtecscholaatic, intercollegiate> ciub 
or iatrawujfaa athletics shall provide equal athle- 
* tic opportunity for oeiobers of both sexes, in deter- 
aining whether equal opportunities are available the 
Director will consider, among other factors: 

(i) Whether the selection of sports and 
levels of coopetitidn effectively 
accommodate the interests and abili- 
ties of members of both sexes; 

(ii) The provision of equipment and 
supplies; 

(iii) scheduling of games and oractice 
time; 

(iv) Travel and per diem Allowance; 

(V) Opportunity to receive coaching 
and academic tutoring; 

(^) Assignment and compensation of ^ . 

coaches and tutors; 

(Vli) Provision of locker rooms, prac- 
tice and competitive facilities; 

(viii) ' Provision of medical and -training ' :[ 

facilities and services; 

' (ix) Pro^sion of housing and dining 
facilities and services; 

y (X) Publicity. 

Unequal aggregate expenditures for toners of each sex'' or 
unequal expenditures for male and female teams if .a recipien 
operates or sponsors separate teams will not consitute noncoi 
pliance with this section, but the Director may consider the. 
failure to provide necessary funds for teams for on^ sex in/ 
assessing equality of opportunity for members of each sex.^ 
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♦ or po.t-s,cond»ry ,Soo"7l„i 

"SOvmSS. thi, policy intTpctatloa .ppU„ t, -any-pubUc or 
Priv.t. in,tltutlo«, ;»,.*» .oc ,tl,,r .ntlty that op«.t„' .„ 
«.uc.tlon,l p„,rKs£>:ti,l.y -W^^*,,-. cc.-;.i.,£i.t, fro.' 
«la.nei,l .„i3t«c. authpclzed or .J^fcu-d.r » Uw .d»ini- 
.t»r.d by th. D.p.tt«.nt. ^l, coy.ta,. Includes educational 
tn.tit»tiona who« «ud.nt,.participat. i^, hew. Junded or guaraa- 
t..d «»d.He-loan or aaaistanc. progra.,. for furth.r information 
... d.«nitio„ Of -recipianf in Section 86.: of the Title U . ' 
regulation. -- • 



DATED : Decamber 6, 1978 



David S. Tacel . 

uirector, OcMce tor Oivii Rights 

f!?*^?^"'^ Health/ Education 
and Welfare 



,ERIC 



DATED: December 6^ mta 



Joseph A. r^H fano, Jr. • 

Secretarx^ Oepartaent o^ iJeaita 
Education and Welfare 
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Appendix A 



pCPARTMSNt OF HEALTH, SOUCATION. AND V/SLFAS! 
TMC orricc or THC sccneTAHY 
wASMiMaTON. o.e. saaoi , 



THC acrfcjtAu counssu 



W : The Secretaty 
?aOM : F. Peter Liba, 




.SnajSCT: Applicability of Title IX of the Education Amend- 

?!u?^^?* ^^"^^ Revenue Producing Intatcoilegiate 
, Atnxetics 



Issue 



3%?*u* our opinion as to whether an institution 

-2 ^^^^^^^^^^'^ is receiving Fedetal financial 

assistance must comply with the prohibition against sex 

^n^s^^'tlT?*' ^^^fj*^ ^^^^^^^ Sdulation te^nd- 

ui^r ° n^^l^ regulatiohs promulgated thereunder ' 

i«dn;f;^^'^f^ ^? "^-^^ administration of its revenue 
producing intercollegiate athletic activities. 

Conclusion * . > • • 

Title IX of the Education Amendments of 1972 (20 a.S.C 
1581 et aeq.)^ prohibits sex discrimination in any "educatior 
IS°«nfnf*=^^^^^ receiving Federal financial as sis t^ce? 
n^«2Sf™°?i^°f' * revenue producing Lntercollegiate' athletic 
program is (a) an education program or activ-itv within th« 
meaning of Title IX, and (b) '^an integra! pl^j ^f J^e gen2?a^ 

^uJIP^n""*^? ^f=^'^ °^ " institution o1 higher"- 

23;,. Accordingly, in our opinion, an^ institution of ^ 

sll^^^^^ntlL'!!^^^^ prohibition against 

rllfiff^i^?^? #osed by that title and its implementing 
regulations in the a|dministra.tion of any revenue oroducinq 
intercollegiate athletic activitv if either the athletic 

program of which. the 
Msiltince! ^ ^ " * •"^'^ " receiving Federal financial- 
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Memorandxra to the Secretary - 
Page 2 ' . ' , P 

: " ' '■■*»■ r . ' ■ • 

Discission 

Se9tion 901 (ai of Title" l,x of the ^d^cation Amendaents" of 
1972 provides as ^^^eriiows: 

"No p«rso/in the United States shall, on the basis 
of sex, excluded from participation ia, be denied 
the benpflLts of , or be ^\ibj acted to discrisiination 
under anyV education prograsi or activity receiving 
Federal ^^inancial assistance • ' . 

There is ho reiersnce anr^here in Tittle IX to revenue oro- 
ducxng athletics, and the tera "educatidn orograin or activit 
is not defined. There is, however, some indication that • 
• Congress intended that tern 'to have an expansive meaning. 
Sectio^ .901(a) of Title IX provides a series of exemptions 
-rem' the general prohibition. Ambng them are exemfttions 
for the 3oy Scouts, the Girl Scouts, a^c socia'l" fraternities 
and sororities. We assume. t.hat absent the exemations, eacn 
Of these groups of organisations would be subje.c- to the 
prohibition against sex discrimination as an educat'on 
program or activity. In^oUr view" a definition of "aducac-on 
program »acti7,j.ty" that encompasses social fratemitias 
and soro^pies also encompasses intercoli'egiate athletics, 
including revenue producing athletics as well. 

T.he limited legislative, history for Title IX tends to supoor 
a, broad view of what is an education orccram or activity v-' 
but IS less clear with respect to whether athletics, and^ 
particularly rsve.aue producing intercollegiate athleti-s, 
are included in the term. In the only comments cf any 

r*"!^^ subject. Senator 3ayh, the Se-aata" snonsor 
of Title IX, stated: 

What -we are trying to do is provide equal access 
for wdmen and men students to the aducaticnal 
process and t.he e.^ctracurricular acrivicies in -a 
school, where there is not a uniaue facet such 
as football involved. We are not requiring 
that intercollegiate football, be desecrega^ad^ 
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Manorandum to the Secretary 

nor thjt the nan's locker fSom be dese^tfciwd 
. Cona^ ?SC^ S I3S34 (daily August 1^1971? 1/ 

On May 20, 1974 Senator John Tower a£ t«vji« 

aoendaent to Titl« rv IJIZ^a^ ^ Texas introduced an 

iTstated: «XM»ptij!^g revenue producing athletics* 

^1^^.*/^;'=^-°^ °' ixl ^shall not -apoly 

to an intercollegiate- ath;*tic activity to the 
«ctent such activity does %r may provide gr^s 

tr?uIn«^^?°;*^-°^^^° institution neceLary ' 

The amendment was adopted on the floor of fchft...S«nffte bv 
yoice vote. The Conference Committee on the lIuea-Ln 
SilSr? ^^^^^^'^ ?enatar,?owe?'s LSf^eni 

a! ! Amendments, commonly referred to 4s the 
wavi-ts Amendment." It provides -as follows: ; 

' ^lij Secretary [of HSWJ shall preoara ind- 
oufiiish... proposed re'guiations iiplementinc 
the provisiois of Title . rx of thTslu^tlSI ^ 
Amendments of 1972 relating to- the prohibition > 

of se^ discrimination, in Federally assisted' 
education programs which shall lne_T n>^;> w^*th ' j V . > 

reasonable provisions considerine t;hA n;i^ ..^^ ^ 
■ 9i cne oartxcuiar soor^I. /.■^nn.o,, .^T rj^' 



other- commencs in the debates refer. "v'-qassiTicr 
the possible neeji to niaintain separaJe ihfMal^aduiat^dn 
Irsess'^'ioLi^!' 'n'^ '^"A' ^'''9'2)?%2d'co'ng?? 
^eb 2l*'lf?2? J?^ ^ S 2747 (daily ed.! 

.eb. 28, 1972), 92d Cong., 2d,Sess., connents of Sen. 3ayh. 
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1 

In our _ judgment. Congress has made it clear, by rejecting an 
■ exemotion from Title IX for revenue producing athletics .and 
adopting section 844, which requires the promulgation of 

i^ Title IX regulations that include reasqnable provisions 

concerning intercollegiate athletic activities, that revenue 

• producing intercollegiate athletics are an "education ■ 
program or activity- within the meaning of Title IX. 2/ An 
institution of higher education must/ therefore, comoly with ■ 
the prohibition against sex discrimination imposed by Title 
IX in the administration of any revenue producing inter- 
collegiate athletic activit:^/^ if the activity is receiving 
Federal financial assistance, directly or indirectly. 

• There are some revenue producing intercoU'egiate athletic 
, activities that clearly receive direct Federal financial 

Msistaace. Funds provided under Title Vll of the Higher 

• Education Act, for example, may be used, to build facili-ties' 
that are used, in part, for revenue pr6ducing athletics. 

^ While it is clear, that assistance of this kind which directly 

supports an intercollegiate athletic program would' subject 
I the program to the requirements of Title IX' and the implement- 
f ing regulations, such dirett assiatance is not common. ' 

Other kinds, of assistance that beil a less direct relationsh'a 
to revenue. producing intercollegiate athletics, particularly 
student financial assistance, are more conaaon. ' 

It i/s well established that general student «inancial assistance 

such as guaranteed student loans and grants, orovided by 

the Federal government to assist a s^tudent in'oaying the cost 

• qf attending., an institution of higher education is Federal 
financial assistance to t.he institution. Boh Jones UniveW^^v • 

V. Johnson/. 3-96 F. Supp. 597 (D. . j . C . 19 74 ) ~z r^e~ su h nomT . " ' 

Bob Jones tTniversitv v. Roudebush / "^2*9 F. 2d fU( Ath'tTT' 1975)' 
Historically, intarcoUegiace athletics hive been described 

as .an integral, part of general undergraduate education. For 
example,. the 1976r77 Manual of . the National Collegiate- 
•Athletic Association, the private asso<?iation that regulates 



2/ T,^ history of Congressional i^tion"''on. other 'arooosals' 
"Sfi^?^^^ '^^^^^ "^^^ respect to i.-ttercollegiafie . ' 

PJ^^JPosals for 'C-ongrsssion^l disaporOval 
o»*the Department ' s regulations imoiementing that ' Tiliia • ' 
tend -to ftirther support this conclusio*. A brief summar/ 
flf. tnatrhj^Btory i|!^ attached at Tab A. - 



•Merwrandum to ttta Sacrataxy ' 

Buch of tha nation's iafarcollagiate athlaticS, contaiaa the 
following stataaant of fuadaoantal poUcy^ ^ 

The conpetitivA athletic programs of tha collages 
-m designed to be a vital part of tha educational 

system.. A basic purpose of this Association is to 
maintain intercollegiate athletics as an integral 
part of the educational program and the 'athlete 
as an integral part of the student body, and, bv so 
doing, retain a clear line of demarcation between 
college athletics and professional sports.- (^anual, at S. 

la our view, therefore, student financial assistance' is 
Federal financial assistance to the revenue producing 
athletic programs of the stxjdenfs institution of hig.her ' 
— i_eaucation. . ' 

'^?!uf^'^^!^'^°? °^ revenue-producing in'tercollegiata athletics 
Within the f education progtams and activities receiving 
cederal financial AS^istanc* is not t.^e ohl^ ££sis on which 
^ institution of higher education is re<iuifK to comoly 
witn Titjpix in the adai.nistration of such arograSs. V 

' if ."^7^ settled, with respect to. the prohibitioh/against 
^discrimination on the basis of race, religiJfe, coiSr or ^ 
n?^tS2? imposed by Title of the Civii:^ghts Act 

of 1964, that Federal financial a^stance. may not be 
provided to any program or activity which is either 
admjinistered in a ajacrimiaatory manner ^ or "infected bv a 
discriminatory environment. Bcardof&ubUc Institution 

^''^^^Tlltl) V. ,?inch, .4i4 F.id 1058 , 10^3 (Sth^ 

andarTthis .infection. doctrlSer a*Fe^rai. grantee is recuirad 
to. comply with Title 71^ in the. admiaistration of an activity-' 
that does not rerceive F^derar financial assistance if that ' ' 
activity. IS so closely related to, and such an integral 
part of, a program or activity that does receive Federal 
financial assistance tha^ discrimination in the admini- 
_ stration of the former wbuld ilnfect tha latter. x 
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■ ^?**=^^" doctrine is as applicable to Title IX o£ the 
Education Amendinenta of 1972 as it is to Title 71 o-f the . 
Civil ^Rights Act o£ 1964. As indicated previously, his* 
torically intercollegiate athletics have been described as 
„an integral part.of general uhdergraduate education. In 
our view, -revenue producing intercollegiate athletics are ' 
so integral to the general' undergraduate education procram 
of an institution of higher education that sex discrimina- 
tion in the adainistratiqn of a revenue producing athletic 
activity would necessarily- infect the general undergraduate 
education program of the institution. 

■ ■ ' 4", 

Therefore, in our opinion, an institution of higher education 
which is receiving Federal financial assistanc* for ita 
general, undergraduate, education program must comply -with 
• the^ prohibitions ag^t sex discrimination imposed bv 
Title IX in the administration of its revenue producing • 
intercollegiate athleti^c activities regardless Of whether v 
those athletic activities are themselves receiving Federal 
financial assistance. , , ^ . 

The Secretary, in fulfilling his obligation to asiure that 
institutions of higher education receiving Federal financial 
assistance comply with. Title IX, is authorized to oromulgate 
regulations and policies defining what cohstitutes^digcrimina- 

oi°"wr2™i^;^?'ST • ■ ^'^^ ' ^'^^ provisions 

o* the current .Title IX regulations a.nd th/a Department's 
po-licies that -deal specifically with athletics, including 
"^frrS! producing = intercollegiate athletics, are consistent . 
5t!^!f® ^ SJ* AProper eoefercise of the Secretary's 

discretion. The text of Ihe regulations, 43 C.F.X. 86'.4l/ 
IS attached at Tab B. • V *"'-**-^v 

It should also be noted that in our view the currant Title IX - 
regulations and policies allow flexibility in their applica- 
tion to revenue producing intercollegiate athletics.. ^ ■ 



